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Foreword

I ncreased competition can i mprove a countr
open bugiess opportunities to its citizens and reduce the cost of goods and
services throughout the economy. But numerous laws and regulations
restrict competition in the marketplace. Many go further than necessary to
achieve their policy objectives. Governmentancreduce unnecessary
restrictions by applying t he OECDOG s new
Tool ki to. The Tool kit provides a general r
unnecessary restraints and developing alternative, less restrictive policies
that still achieve govament objectives. One of the main elements of the
Toolkit is a Competition Checklist that asks a series of simple questions to
screen for laws and regulations that have the potential to unnecessarily
restrain competition. This screen focuses limited gavent resources on
the areas where competition assessment is most needed.

St

The materials can be used by governments in three main ways:

1. In an overall evaluation of existing laws and regulation (in the economy
as a whole or in specific sectors)

2. In the evaluabn of draft new laws and regulations (for example,
through regulatory impact assessment programs at the centre of
government)

3. By government bodies engaged in development and review of policies,
such as ministries that develop laws or the competition tythio its
evaluation of competitive impacts of regulations

The Toolkit is designed for use in a decentralized fashion across
government at both national and gudtional levels. The reason for
designing the materials with this flexibility is that redtdnos on
competition can be implemented at many different levels of government and
competition assessment can be helpful at all these levels. In fact, one of the
most successful examples of grompetitive reform occurred in a federal
system when AustraliBmplemented broad, proompetitive reforms at both
national and state level in the ni®90s. Since that time, Australia has

COMPETITION ASSESSMHET TOOLKIT, VERSION1.0 © OECD 2007 3



FOREWORD

experienced strong economic performance, with high and steady growth that
has raised Austr al-levelpaformednorooenofthef r om a mi
top performing OECD economies.

The Toolkit materials are simple enough for use by officials with no
specialized economics or competition policy training. Institutionally,
potential users could include ministries, legislatures, officegogérnment
leaders, state governments and outside evaluators of policy. The
Competition Assessment Toolkit is available in many languages in order to
encourage broad use and adoption.
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INTRODUCTION TO COMPETITION ASSESSMENT”

1. Introduction

Government action is often vital for promoting and protecting public
policy goals. One important and legitimate form of government action is the
establishment and enforcement of laws, rules and regusatim achieve
desirable policy goals. There are often multiple policy options for achieving
a given policy goal, so determining a preferred policy is a difficult task
requiring careful analysis. When comparing policy options, it is valuable to
assess effés on competition because regulations sometiaésct the
nature and degree of competitbrCompetition between supplieris
beneficial because itosters innovation and growth in the lengh and
results insuppliersproviding a greater variety of goodad services at lower
prices. If regulations are developed with a focus on ensuring that they do not
unduly restrict competition, they are more likely to achieve their objectives
andto enhance consumer welfare.

Up until now, little explicit guidance haexisted on how to assess the
competitive effects of regulations. This briefingaper provides such
guidanceby outlininga practical method for regulators to identify important
competitive restrictionsThe method usea set of threshold questions (a
ACopmtition Ckhowwhéni psoposed requlateris may have
significant potential to harm competitié® Competition Checklist can help
policymakers focus on potential competition issues at an early stage in the
policy development process. For thajarity of regulations, no significant

* This chapter has been pegpd by Sean F. Ennis in conjunction with more
detailed papers prepared by Rex DeighBnith and Vivek Ghosal.

1 The term Aregul ationd henceforth refers to I
legislation.

2. For a more developed version of the methodology Ps&e/ COMP(2007)6
ACompetition Assessment: Gui dancebo. For a

institutional options for implementing competition assessment, see
DAF/ COMP(2007)7 Alnstitutional Options for Cc
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INTRODUCTION TO COMHETITION ASSESSMENT

harm to competition would be expected. In those situations where harm to

competition is most likely, an idepth competition assessment is warranted,

probably i nvol ving consultation wi t h t he
fgtekeepero and the government agencies with

To help regulators address potential competition problems, this brief
identifies alternatives that may offset or mitigate potential harm to
competition while continuing to achieve thesited policy objectives. Note
that even when there is a potential competition problem indicated by the
Checklist, that does not mean there is necessarily an actual problem; rather,
it means that more careful analysis is worthwhile to ensureéf tthegre & an
undue restriction on competitiopglicies can benodified.

The rest of this summary explains the three categorieshe

ACompetition Checklisto.

2. Limits on the number or range of suppliers

Limiting the number of suppliers creates a risk thatketapowe? will
be created and competitive rivalry will be reduced. When the number of
suppliers declines, the possibility of -operation (or collusion) between
them increases and the ability of individual suppliers to raise prices can be
increased. Theesulting decline in rivalry can reduce incentives to meet
consumer demands effectively and can reduce -termg economic
efficiency. While there are sound policy reasons why policy makers may
sometimes limit the number or range of suppliers, as discimded, the
policy benefits of entry limits need to be balanced against the fact that ease
of entry by new suppliers can help prevent existing suppliers from
exercising market power. Market power leads to higher prices, lower
guality and less innovation.

3. Market power of suppliers is thebitity to profitably increase price,
decrease quality, or decrease innovation relative to the levels that would
prevail in a competitive market.
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Competition Checklist
for the conduct of competition assessments

A competition assessment should be conducted if the proposaldeany of the following
3 effects:

(2) Limit sthe number or range of suppliers
This is likely to be the case if the proposal:

- Grants exclusive rights for a supplier to provide goardservics

- Establishes a license, permit or authorisation process as a requirement of ogeration

- Limits the ability of some types of suppliersgmvide a good or service

- Significantlyraises cost of entry or exit by a supplier

- Creates a geographical barrier to the ability of companies to supply goods
or services, invest capital or supply labour

(2) Limit sthe ability of suppliers to compete
This is likely to be the case if thegposal:

- Controls or substantially influencése prices for goods or service

- Limits freedom of suppliers to advertise or market their goods or services

- Sets standards for product quality that provide an advantage to some supplid
over otheror that are above the level that many wetbrmed customers
would choose

- Significantly raises costs of production for some suppliers relative to others
(especially by treating incumbents differently from new entrants)

=

S

(3) Reducesthe incentive ofsuppliers to compete vigorously
This may be the case if the proposal:

- Creates a selfegulatory or ceregulatory regime

- Requires or encourages informationsupplieroutputs, prices, sales or costs
to be published

- Exempts the activity of agsticular industry or group of suppliefsom
the operation of general competition law

- Reduces mobility of customers between suppliers of goods or services
by increasing the explicit or implicit costs of changing suppliers

COMPETITION ASSESSMHET TOOLKIT, VERSION1.0 © OECD 2007 9
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2.1 Grants of exclusiveights

A grant of an exclusive right to produce a certain good or provide a
certain service represents the establishment of a regulated private monopoly.
Historically, the grant of an exclusive right frequently occurred in the
context of a offTha granrofexclusive rightg paltigularly
if given long duration, has frequently been considered a means of
encouraging substantial investments in infrastructure that may be unlikely to
occur without the incentives provided by the guaranteed madaiss
which the grant of an exclusive right provides.

Exclusive rights are likely to yield monopoly pricing and other problems
of market power. Such results may not be fully avoided through regulation
because regulators often experience a low level ofessda preventing the
exercise of market power and protecting consumers. Therefore, such rights
should be established only with great care and after careful consideration of
alternative ways to achieve the same objectives. If established, the duration
of such rights can be limited. In addition, public authorities may consider
distributing such exclusive rights through bidding, for example over the
prices to be charged, to ensure that they are allocated in the most efficient
fashion.

2.2 Establishment of aitence or permit system as a
requirement of operation

Licenses or permits required for operation necessarily restrict entry.
Qualifications requirements can take the form of minimum standards for
formal education and/or experience and may include goodactear
requirements. At times, a fApublic int
that potenti al entrants demonstrate t
provided and, in some cases, even that their entry would have no negative
impact on the busesses of existing industry participants. In extreme cases,
there may be fixed numbers of licensees. While licensing schemes often
have wellfounded consumer protection objectives, such barriers frequently
have the effect of protecting incumbent producersfcompetition.

e

D o

=137}
D e~

er
he

License or permit requirements are often stricter than is necessary for
consumer protection and can unnecessarily reduce consumer choice and create
artificial scarcity that raises prices. A guiding principle is that restrictions do
no morethan necessary to adequately achieve the regulatory objectives.

4, A monopoly exists when a good or service can only reasonably be purchased

from one suppmopopolndoa @dnatsuwvpplier can pr oc
output more efficiently and at a lower total cost than two or more suppliers.
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2.3 Limits the ability of some types of supplierspoovide a
good or service

At times, governments seek to promote suppliers from certain regions,
small suppliers, or suppliers with othgesial characteristics by limiting the
ability of some types of suppliers to participate in a business agtivity
particularly with public procurementSuch restrictions are typically
excessive because they unduly restrict the number of suppliers partgipat
in procurement, reducing competition between suppliers and resulting in
higher prices or less desirable contract terms for the government.

Where regional or small business policy objectives are sought,
alternatives include a range of direct subsidi@d@ tax benefits, provision
of a more favourable regulatory environment in key areas, or the use of
publicity/educational campaigns. In some cases, targeted subsidies will
enhance efficiency by ensuring that more suppliers can actively seek
business.

2.4 Significantly raises the costs of entry or exit

Regulations that raise the costs of entry to, or exit from, a market will
tend to discourage some potential entrants and so reduce the number of
participants in the market over time. Examples of this kindegilation
include rigorous product testing requirements and requirements to meet
unnecessarily high educational or technical qualifications. Governments
have sometimes acted to minimise the competitive impacts of such
provisions by providing targeted erptions. For example, lowolume car
manufacturers are often exempted from aspects of vehicle testing
regulations, or subject to less onerous testing protocols.

2.5 Restricts the intranational flow of goods, services, capital
and labour

Regulations somaties limit the flow of goods, services, capital and/or
labour across jurisdictional boundaries, often as an instrument of regional
policy. Such limitations, however, artificially reduce the geographic area of
competition for provision of a good or servidéis may reduce the number
of suppliers and potentially allow suppliers to exercise market power and
increase prices.

Potential restrictions should be assessed based on whether there is a
clear link between the restrictions and the achievement of sppoliicy
goals, whether the restrictions are the minimum necessary for achievement
of the goal, whether a reasoned analysis suggests the policy goal will be

COMPETITION ASSESSMHET TOOLKIT, VERSION1.0 © OECD 2007 11



INTRODUCTION TO COMHETITION ASSESSMENT

achieved by means of the restriction and whether the restrictions are

restricted to a definite andniited time span via explicit regulatory

provisions. There is a substanti al ri sk tha
into quasipermanent arrangements due to substantial lobbying by the

suppliers that benefit from the restrictions. As with the above obse

restrictions on access to procurement, there will often be superior

alternatives available to achieve the regulatory objective, including direct

subsidies and favourable regulatory treatment.

3. Limits on the ability of suppliers to compete

Regulationcan affect the ability of suppliers to compete in a variety of
ways, not all of which are identified here, including through advertising and
marketing restrictions, setting of standards for product or service quality and
controls over prices at which gaodr servics are sold. These limits can
reduce the intensity and dimensions of rivalry, yielding higher prices for
consumers and less product variety.

3.1 Controls the prices at which goods or services are sold

Governments often regulate prices in traditil monopoly sectors, such
as utilities. These types of price controls prebablyhelpful to consumers
and serve as a counterweight to lack of consumer alternatives. However,
price controls are also sometimes applied in situations where there are many
potential suppliers to the same consumer. When minimum prices are set,
low-cost suppliers are prevented from winning market share by providing
better value to consumers. Similarly, when maximum prices are set, supplier
incentives to innovate by providingwend/or highquality products can be
substantially reduced and suppliers may effectively coordinate their prices
around the maximum price.

Minimum price regulation is sometimes a response to extremely
vigorous price competition. In these cases, minimumepregulation is
generally seen as a means of protecting sn
competition. The impacts of such price regulations merit careful evaluation
because the result is likely higher prices for consumers or unmet demand.
Maximum price regiations are frequently introduced as a necessary
corollary to restrictions on entry. An alternative is to permit freer entry to
the market.
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3.2 Restricts advertising and marketing

Regul ations that restrict suppliersdé abil.i
ard services often exist to limit false or misleading advertisBamdimes
advertising restrictions are intended to reduce advertising for products or
services that are deemed to have a socially negative value or which are
subject to excess consumption. Ather times, advertising to certain
Avul nerabl ed groups, such as children, may [
nature, when circumscribed to ensure they are not overly broad, can have
significant social benefits.

In many cases, however, advertisingl anarketing restrictions are too
broad and unduly restrict competition. Restrictions on advertising and
marketing are likely to be particularly onerous for potential entrants, as they
restrict an entrantdés abilitsgncetno i nform pot €
the market and of the nature and quality of the goods and services that they
are able to offer. Regulations that restrict only false and misleading
advertising are often a viable alternative.

3.3 Sets standards for product quality that provide andue
advantage to some suppliers over others or that are above the level
that many well informed customers would choose

Regulations setting standards often provide benefits to consumers and
can help to promote new types of products by ensuring that redugis
from different suppliers are compatible. But standard setting can also
provide undue advantages to some suppliers over others. One common
example is environmental regulations that limit the allowable emissions of a
mildly toxic substance. While liiting emissions is often appropriate to
protect public health, regulations can be designed in ways that unfairly
advantage a small number of suppliers, for instance by requiring a particular
technology or by setting unduly strict standards that are diffiou
impossible for less well resourced producers to meet. Another example in
which standargetting can have significant atbmpetitive impact is
setting minimum quality standards for particular product types. There are
often sound objectives underlgirsuch standardetting, such as protection
of consumers from risks associated with the use of the product. However,
when many consumers prefer lower cost over increased safety, the need for
the standard is unclear. Consumer welfare can be reduced bgtandhards
as consumers are prevented from buying cheaper, lower quality goods that
they would prefer, even when fully informed of all associated risks.

Alternatives exist to stricter product standards regulations. For example,
when minimum standards arerpued for consumer protection reasons, it
may instead be possible to require disclosure of certain product
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characteristics. Where major changes in emissions standards are
contemplated, governmertgan seeko minimise anticompetitive impact by
permitting trading of emission rights or providing temporary assistance to
smaller suppliergn order tohelp them meet the new requirements.

3.4 Raises the costs of some suppliers relative to others

At times, regulations have the unintended effect of raising costs f
some suppliers relative to others. One source of cost asymmetry is
regulations that unnecessarily require the use of one technology of
production over another. Anot her sour ce i s
exempt current suppliers from a regulation boplg the regulation to new
entrants. Such arrangements have substantial potential to distort competitive
relations within the industry by raising costs to some suppliers to a
substantially greater extent than others. This can impede entry, reduce
innovatin and lower the intensity of competitive pressure in the market.
While creating cost differentials can be harmful, that is not to say that
regulations should affirmatively seek uniform supplier costs.

For occupational qualifications, grandfather clause® aften
implemented based on the belief that extensive practical experience of long
established practitioners is an adequate substitute for a higher level of
formal qualification. In relation to productive technologies, grandfather
clauses are often implemted to ensure adequate time exists to amortise the
sunk costs of previous investments. The -aathpetitive impact of
grandfather clauses can be minimised by ensuring that they arintiteel,
rather than permanent. More generally, a sceptical appisagbpropriate
for arguments in favour of grandfather clauses, as the clauses often defend
vested interests from potential competition.

4. Reductions in the incentives for suppliers to compete vigorously

Regulations can affect supplier behaviour not doyy changing the
suppliersd ability to compete but also by ct
to act as vigorous rivals. Two of the main reasons why suppliers may
compete less vigorously are first, that some regulations may have the effect
of facilitating co-ordination between suppliers and, second, that some
regulations may have the effect of reducing the willingness, ability or
incentive of customers to switch between different suppliers. Other reasons
suppliers may compete less vigorously exist, sugbrafit or market share
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limits that restrict the potential reward to competing. Cdiktel behaviout

may be more readily generated under -sagdfulatory or ceregulatory
regimes, by increasing the sharing of supplier output and price information
or by exduding an industry or sector from the reach of competition law.
Cartels are harmful because they restrict output and raise prices, making
consumers worse off.

4.1 Selfregulation and Ceregulation

When an industry or professional association takes feiaesibility for
regulating the conduct of its members, without government legislative
backing (often at the urgiegaul aft i governmsment)
used. However, when government provides legislative backing to rules that
are developed at leam part by the industry/professional association, the
termr digwl at i on eregulasory andl emgulatdyestructures
can yield substantial benefits by ensuring that technical standards are
appropriate and that standards advance with techyolog

However, these structures can have significant@mtipetitive impacts.
In particular, industry/professional associations often adopt rules that reduce
incentives or opportunities for vigorous competition between suppliers of
goods or services, sucls advertising restrictions and rules that prevent
discounting. In addition, unduly strict qualifications requirements may
reduce entry to the market. Government should retain powers to prevent
attempts by the industry/professional association to use tegufgowers in
an anticompetitive manner. This may include ensuring that the relevant
government authoritiebave the right to approve, or refuse to approve,
association rulesand, as required, to substitute their own should the
associatiorcontinue to pspose unacceptabtales

4.2 Requirements to publish information on supplier prices,
outputs or sales

Regulations that require market participants to publish information on
their prices or output levels can significantly assist in the formation of
cartels since a key requirement for cartel operation is that participants in the
cartel can effectively-cmospioatbheid) mampet.i
behaviour. Cartels are more likely to arise where there are fewer participants
in the market, where &y barriers are high, where suppli@moducts are

5. A cartel exists when competitors make agreement with a goal of
increasing their collective profits by restricting competitiar, éxample by
setting a price, limiting supply, sharing profits or rigging bids.
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relatively homogeneousand where information about price or output
changes is available either before or soon after the price or output changes.

Regulations requiring the publication of information sashprice and
output levels may be adopted to improve consumer information and, at
times, can improve the efficiency of markets. However, when cartel
formation is likely, such requirements are more likely to have a net negative
impact. Alternatives existot publishing all collected data. When the
information is gathered primarily for government policy making, there may
be no need to publish it at all. When the purpose is to aid consumers or
provide general statistics, aggregate statistics support cdesdshan
supplierspecific statistics.

4.3 Exemptions from general competition laws

In many countries, particular suppliers or economic sectors benefit from
exemptions from the general competition law. In some cases, these sectors are
subject to their ownsectorspecific competition laws. In other cases, no
restrictions exist on anrtiompetitive conduct in these sectors. Where a substantial
derogation from the general application of competition law exists there is a clear
risk of cartels, pricing abuses aanti-competitive mergefsesulting.

Where a specific rationale for the continued existence of exemptions has
been identified, consideration should be given to the means by which their
scope can be minimised. For example, a legislated monopoly requiring a
producers of a particular commodity to sell to a licensed intermediary may
be inferior to a system that allows producers to engage in cooperative selling
arrangements, but does not compel them to do so.

4.4 Reduces the mobility of customers by increasthe costs
of changing suppliers

Regulations can make consumers more willing to switch suppliers by
affecting A siwhetegphcit ang implioitscosss doorne by a
consumer in changing from one supplier to another. Switching costs may
arise for warious reasons, including unduly long contract terms or tying of
assets to suppliers in a way that makes switching inconvenient, as with tying
a phone number to a given service provider. When consumers face high
switching costs, suppliers can charge higpeces for their goods or
services. Suppliers therefore often seek to create high switching costs,
sometimes through promoting policies that will ensure high switching costs.

A merger is a combination of two (or more) previously independent
suppliers to form one larger supplier.
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The precompetitive impact of reducing or eliminating switching costs
can be lage so policymakers should seek to avoid policies that raise
switching costs for consumers. Where there is a clear risk of switching costs
being imposed, the inclusion of provisions in the regulatory structure that
will limit or prohibit their use may be &é@able. Due care should be taken to
ensure that legitimate costs of consumer switching are considered.

5. Proportionality in undertaking competition impact assessments

Identifying regulations that may unduly restrict competition is an
important step formproving quality of regulationThe categories in the
Competition Checklist provide a reliable initial basis for identifying
regulations that may give rise to an asdimpetitive impact. The sytoints
of each categoryindicate the main but not exclusive ays in which
regulations may unduly restrict market rivalry.

The relative importance of different agthmpetitive impacts can vary
substantially. The extent of the competitive effect analysis to be undertaken
should be commensurate with an initial assesdrof the likely extent of the
antircompetitive impact identified. In making this assessment, a clear view
needs to be developed about the nature and extent of the affected goods,
services and consumers. A primary issue is the ability of consumers and
suppliers to substitute between different goods or services, including those
that are not covered by the regulation.

Only a minority of regulations actually have the potential to unduly
constrain market activity, but when an initial assessment using theliSheck
suggests that there is a potentially excessive constraint on market activity, a
full competition assessment is worth performing and merits serious attention.
A full competition assessment includes (1) clearly identifying policy
objectives, (2) statinglternative regulations that would achieve the policy
objectives, (3) evaluating the competitive effects of each alternative and (4)
comparing the alternatives. To the extent that the competition assessment
identifies significant potential for a weakenin§competitive rivalry within
the affected industry or related industries, policymakers should seek the least
antrcompetitive alternative that would achieve the policy goal.

In circumstances where an alternative, less-@ntipetitive regulatory
approachfor achieving the identified policy objective cannot be found, the
benefits and costs of such a regulatory approach should be weighed against
each other. The analysis should conclude the regulation is justified only if
the benefits from the adoption ofetlanticompetitive regulation exceed the
costs, including the costs of the acdimpetitive impact.

COMPETITION ASSESSMHET TOOLKIT, VERSION1.0 © OECD 2007 17
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1. Introduction

Compdition assessment isa process of evaluating government
regulations, rules and/or laws to (1) identify those that may unnecessarily
impede competition and (2) aid in their redesign so that competition is not
unduly inhibited.

The goal of competition assessmeig to increag beneficial
competition, the process of rivalry in which supplierallengeeach other
in order to gain customers. In this process, suppliers attempt to improve their
position by offering better deals to customers, through, for example,
lowering prices, ineasing quality or making their offerings closer to the
customer desiresCustomers benefit from such rivalrguppliers take a
number of actions in this process, such abvertising their products,
investing in new and better productions capabilitieserof§ discounts to
select astomers, and developing newetter and more variedoroducts
through research and development

Because government policies may unnecessarily or unintentionally
hinder the competitive process, it is important to review policiedentify
those that may hinder the process of competition and to improve such
policies so that competition is not unnecessarily prevented.

Up until now, a broad guide and set of principles for performing
compeition assessment has not existed at an nat@nal level The
Competition Assessment Toolkjirovides such a guideWith the Toolkit in
hand a major questiostill remains: How should a competition assessment
approach, such as that of the Toolkit, be fitted into government opearation
and instituions? This paperseeks to provide suggestions as to the main
alternatives that may be pursued and, when posgibteides examples
from actual government practice.

This paper will focus on the following topics:

9 Which policies merit a competition assesstfien
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1 When should a competition assessment be performed in the policy
development process?

1 Who would be responsible for drafting and reviewing a competition
assessment?

1 How can policymakers without responsibility for regulatory quality
or competition be givenincentives to prepare an appropriate
assessment?

1 What resources are required for competition assessment?

There is no simple recipe for institutional implementation of
competition assessment. The feasible solutions in a given jurisdiction may
be based oa number of characteristics that are distinct, such as the extent
to which there is a federal system, the staffing strengths of different parts of
government and the political environment. Feasible institutional solutions
are likely to vary substantiallyceoss jurisdictions. Involving government
officials with competition experience in the process of implementing
competition assessment will help both to ensure that assessments are
performed within a strong analytical framework and that the assessments
ademiately address all likely competitive effects. While this paper will draw
on existing experience to identify potential options, those options identified
are by no means exhaustive.

2. Which policies merit a competition assessment?

Most individual laws oregulations do not have significant potential to
unduly harm competition. Consequently, most would not require a detailed
analysis from the perspective of competition effects. To simplify the process
of identifying policies with the potential to unduly hacgompetition, the
Competition Assessment Toolkit includes a Competition Checklist that
permits a quick screening of policies so that those with the potential to
unduly impact competition can be identified for further assessment. The
depth of a competitiomssessment can be proportional to the extent of the
potential negative competitive effects of a policy.

Laws, regulations and rule®olicies that may be subject to competition
assessment would include laws, regulations and rules that implement laws or
regulations. Not all jurisdictions would consider laws as potentially subject
to competition assessment. However, it is worth noting that the jurisdiction
with the greatest success in competition assessment is also one that applied
competition assessment bdba including to laws. (See Box 1.)
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New and existing policiesSome governments have approached
competition assessment both by looking at new and existing policies. This is
the most effective way to broadly improve the competitive atmosphere
across many extors, but requires substantial political will. Other
governments have implemented a form of competition assessment focused
exclusively on new policies.

National, regional, local Competition assessment is relevant to all
government policies that may cteasubstantial and undue restrictions on
competition. Policies that create such limits are sometimes implemented at a
national level, but are also implemented at a regional or local level. For
example, taxi policies are often implemented at a local I&relfessional
regulation often occurs at a regional level. There is a strong economic case
for suggesting that competition assessment be performed at both a national
and a regional level.

Box 1.Australian National Competition
Policy Reforms

Following thec o mp | et i on of the Hil mer
that urged greater microeconomic openness with a focus on
competitive reforms, Australian governments agreed in 1995 to
programme of reviewing and revising legislation that limite
competition andthat was not in the public interest. This reforn
program resulted in the identification of 1700 laws that need
review. The national government offered funding to aid state a
territorial governments with adjustment costs that might arise frg
revisionsof legislation. Legislation was reviewed at a national an
state or territorial level, with most reviews being completed by 200
The program was notable because it systematically identified exist
laws and regulations that merited review and becauseg sihe

i mpl ement ation of the programm
has been among the strongest in the OECD.

3. When should a competition assessment be performed in the policy
development process?

New policies Competition assessments can posiivantribute to the
design of new policies. It is therefore important that, for new policies,
competition assessments be perfornezdly in the policy development
process before a determination has been made by policymakers about
exactly how they prefer tapproach a given policy challenge. This permits
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the competition assessment to serve as a valuable analytical tool for
identifying potential problems and addressing them early.

When a policy has the potential to unduly restrict competition, it is
valuable to consult government competition experts oegulatory
gatekeepers as early in the policy development process as possible, in order
to develop alternatives for achieving the regulatory objectives with less
harm to competition. Government competition ekpeor regulatory
gatekeepers have substantial expertisdeielopingpolicy alternativesso
they can often provide valuable input to a complex policy development
process.

Existing policies Most existing policies have not been subject to a
competition asessment. Yet there are some existing policies that are more
likely to merit review than others. In Australia, at the time of the National
Competition Reviews, hundreds of existing government policies were
identified that limited competition. These poligievere prioritized for
review and, if problems were found, revision occurred in almost all.cases

4. Who would be involved with drafting and reviewing a competition

assessment?

In order to ensure that competitive effects are considered by
policymakers, itis valuable to ask the governmental bodies preparing a
policy to complete a competition assessment of that policy. The process of
completing the competition assessment helps to ensure that policymakers
will ask relevant questions early and will initiallevelop policies while
taking due account of competitive effedttowever policymakers may not
take the process of competition assessment seriously unless an external party
reviews their work.Reviews can be performed either by the regulatory
gatekeeper, pofficials with competition expertise such as those located in
competition authorities or by some combination of the two. In the United
Kingdom, for example, the Office of Fair Trading (OFT), a competition
authority, was given the responsibility to deyetyuidelines for competition
assessment and to review competitive impacts of new palidies. OFT
took up these responsibilities in conjunction with the regulatory gatekeeper,
the Better Regulation Executive (BRE). In order to promote common
working mettods and understanding, a small number of officials from the
OFT split their working time between the OFT and the BRE.

1

The 2006 OFT guidelines closely follow those of the OECD. See:
http://www.oft.gov.uk/NR/rdonlyres/BFD727933BD-428D-AB43-
30408F794ACB/0/oft876.pdf
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Completing a competition assessment involves competencies related to
competition analysis and market definition. For this reason, in some
countries, new laws or regulations with an economic impact are reviewed by
competition authoritiedn Mexico, for example, newecondary legislation
with effects on competitionequire a mandatory review by the competition
authority. In Korea, the compstin authority has responsibility for
reviewing selected new regulationis. Hungary, the competition authority
was required to submit its comments on new regulations. Many other
countries hold horizontal consultations prior to the adoption of new
regulatbns. Such consultations work better when competition reviewers can
enter the process early and are not required to submit their comments on all
policies, but only on those were the competition reviewers believe there may
be a significant potential problem.

In Australia, a new body was created in 1995 for overseeing the
National Competition Policy reviews of national and state or territory laws
and regulations. This body, the National Competition Council, was distinct
and independent both from the regulatovgrsight office for reviewing new
regulations and from the competition authofity.

The degree of independence of the reviewing body merits consideration.
Independent bodies may be particularly valuable for reviewing laws and
regulations. But the more amdependent body designs laws and regulations,
as opposed to reviewing them, the more the independent authority may
appear to be acting as a direct implementer of the current government
agenda.

Theinvolvement of a competition authority or other governntedy in
forming a prediction about competitive effects should not preclude later
governmentégalactionunder competition lawsas predictions may turn out
to understate competitive harms or overstate competitive benefits.

5. How can policymakers withoutresponsibility for regulatory quality
or competition be given incentives to prepare an appropriate
assessment?

The policymakers who develop a new regulation may have an incentive
to undefreport potential competition problems with a proposed regulation.
They may perceive that identifying a potential competition problem or
consulting with an outside agency, such as a regulatory gatekeeper or a
competition authority, simply creates more work for them without a

2. For more details, satp://www.ncc.gov.au/articleZone.asp?articleZonelD=136
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substantial benefit. It is therefore importaotamphasize that competition
assessment improves the policy output.

A number of options exist for improving incentives and abilities of
policymakers with respect to competition assessment. These include:

T Including competition assessment in Regulatory Irhphgalysis
(RIA);

I Financial rewards; and

9 Bestpractice training.

Including competition assessment in RBA is a formalized process
for reviewing new regulations to ensure that they achieve the given policy
objectives. In general the objective of the Rifocess is to ensure that the
benefits of a regulation will exceed its costs. Both competition assessment
and the RIA process itself can benefit from the inclusion of competition
assessment as one part of the RIA process. This inclusion has the benefit of
ensuring that dynamic, marketiented considerations inherent in a
competition assessment are dealt with analytically in the entire RIA and that
competition assessment is widely performed by policymakers. Giving the
competition authority some responditlyilin this area can help to avoid the
need for regulatory agencies or gatekeepers to retrairt staff.

Financial rewards Because Australia is a federal system, implementing
the National Competition Policy (NCP) at the state or territory level required
ageement of the states. The Australian government made significant
payments to states and territories, consisting of per capita payments based on
the extent to which reviews and revi
NCP payments are the means by Wwhgains from reform are distributed
throughout the community. The payments recognise that, although the states
and territories are responsible for significant elements of NCP, much of the
direct financial return accrues to thastralian Government via ingases in

sions of

taxation revenue that flows from greater eco

The payments to states and territories have been significant. Table 1
states NCP payments since the introduction of the NCP.

3. For more details on how to include competition assessment in RIA, see
DAF/ COMP/ (2007) 8/ REV1 il ntegrating
regulatory i mpact analysiso.

4, See http://www.ncc.gov.au/articleZone.asp?articleZonelD=40

Seehttp://www.ncc.gov.au/articleZone.asp?articleZdp=40.
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Table 1.Annual NCP payments received by jurisdictions
(AUD million)

Jurisdiction ~ 1997-  1998- 1999- 2000- 2001- 2002- 2003- 2004- 2005-
98 99 00 01 02 03 04 05 06

@ @) @) @) @ @ @b @0 ®C

\’;‘Ve"lvsoum 126.5 138.7 1486 1559 2425 251.8 2035 2336 2925
ales

Victoria 92.8 102 109.2 114.7 179.6 182.4 178.7 201.6 197.9
Queensland 74.2 81.6 81.5 73 147.9 138.9 87.9 143.3 178.7

Western 38.4 42.4 43.2 45.5 71.1 72 33.6 53.5 71
Australia
South 34.3 38.4 34.5 35.9 55.7 57.1 40.7 50.4 54.3
Australia
Tasmania 12.6 13.9 10.8 11.2 17.4 17.7 17.2 19.8 19
ACT 6.2 7 7.2 7.5 11.6 12.4 11 13.6 12.7
Northern 11.2 13 4.5 4.5 7.6 7.5 5.9 8.4 8
Territory

Total 396.2 436.9 439.5 448 733.3 739.9 578.5 724.2 834.1

Source: National Competition Council

€) From Final Budget Outcome documents.

(b) Each jurisdidon'spayments reflects the application of permanent deductions and
suspensions.

(c) Costello, the Hon. P (Treasurer) 2005, 'National Competition Payments to States and

Territories for 2005', Media releasey Decembe005.

Note 1: Totals may not add e€uo roundingNote 2: Figures up to and including 192000 include
Financial Assistance Grants

While the payments appear largthe Australian government has
estimated the annual benefits to the economy of 2.5% of GDP, or 20 billion
AUD, from productiviy improvements and price rebalancing in many
different sectors where NCP and related reforms have océurred.

6. See Productivity Commission (200Bgview of National Competition
Policy ReformsProductivity Commission Enquiry Report No. 33, 28
February. Available at
http://www.pc.gov.alinquiry/ncp/finalreport/ncp.pdfThe review notes
that direct causal links are difficult to establish empirically.
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Best practice.Training to policymaking officials on best practice for
competition assessment is of great importance if policymakers are to take
account of competitive effects whe preparing their policies. Many
policymakers are specializéa a domain that does not relatecmmpetitive
effects or economics Such officials could not reasonably be expected to
address competition issues appropriatégbpout training.

Bestpractice training could potentially be provided by competition
authorities, regulatory gatekeepers or the OECD.

6. What resources are required for competition assessment?

The minimum resources required for competition assessmenbean
relatively limited. For example, when the United Kingdom implemented
competition assessment two staff members from the OFT played a very
active role and only a small percentage of the roughly 400 regulations per
year received detailed scrutiny. The tresere reviewed through a
competition filter that permitted officials to quickly diagnose whether there
was a significant chance that competition problems would materialize from
new policies.

The OECD's Competition Toolkit includes a Competition Chechtiit
is likewise designed to limit the need for detailed scrutiny of existing or new
government policies.

Competition assessment can benefit from high levels of resource
commitment. The Australian example illustrates aré@ching and resource
intensive aproach that has promoted a very strong economic performance
since the microeconomic reforms related to the NCP began. The payments
from the national government to state and territorial governments should not
be construed directly as expenses, moreovecesine payments were used
for the provision of government goods and services. Even so, the expected
benefits from improved productivity and rebalanced prices likely exceed
these payments by a substantial amdunt.

7. See OECD (2006) Economic Survey of Austral ieé

macroeconomic performance continues to be impressive: gross domestic

product (GDP) growth since the turn of the millennium has averaged above

3% per annum and, including the terofstrade gains, growth in real gross

domestic income has averaged over 4%, among the handful of OECD

countries achieving such rapid growth; theemployment rate has fallen to

around 5%, its lowest level since the 1970s; inflation has remained within

the target range; and, following a long stretch of fiscal surpluses, Australia

is now one of the few OECD countries where general government net debt
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Resource requirements will be highest la¢ tnitial implementation
stage. A detailed program of best practice training, for example, would
require ondime resources. Training in later years would not need to be as
substantial as a system would be better functioning and personal
relationships be&teen relevant policy officials would have been established.
However, due to staff turnover, ongoing training would still be needed after
the initial implementation.

7. Conclusion

The introduction of competition assessment into government has the
potential to yield strong economic benefits by identifying areas where
market activity is unduly restricted and suggesting policy alternatives that
will continue to meet policy goals while promoting competition as much as
is possible.

This paper has identified a nber of different institutional options for
introducing competition assessment. Given that the institution, legal and
federal environment of OECD jurisdictions differ substantially, the most
effective institutional structures will likely vary from one jufistion to
another. But a few points stand out. Competition authorities are ideally
suited for performing selective competition assessments, advising on
assessments or providing training for competition assessment. Regulatory
gatekeepers are also wsllied to performing such assessments,
particularly when competition assessments are implemented as one part of a
RIA process.

has been eliminated. Living standards have steadily improved since the
beginning of the 1990s and now surpass all G7 countries except the United
States.Wideranging reforms, particularly to promote competition, were

instrumental in this respecfThey pranoted productivity growth, most

notably in the second half of the 1990s. The greater flexibility engendered

by these reforms, together with the introduction of robust monetary and
fiscal policy framewor ks, has also bolstered
series of major shocks over the last decade: the Asian crisis in the late

1990s, the global downturn at the turn of the millennium, followed by a

major drought, the ending of a house price boom and currently, the
commodity price boom. o0 (Emphasis added)
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